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STATEMENT OF THE ISSUES 
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examination and cross~examination of witnesses? 
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2. Was there a proper identification of this 
appellant as the one who actually commences the armed 


robbery? 


STATEMENT PURSUANT TO GENERAL RULE 8 (4) 


This case has not previously been before this Court 

| 
under the same or a similar title. | 
STA OF | 


Appellant Shade was convicted on october 29, 1969, 
| 


of the offense of armed robbery in counts 1, 4,7, of the 
indictment and committed for imprisonment for a period of 
not less than two years nor more than 15 years. He was 
also convicted of assault with a dangerous weapon on other 
counts in the indictment. On November 13, 1969, he filed 
a notice of appeal signed by his then counsel. This is 
an appeal from his sentence of two to fitteen years on 
the armed robbery charge. | 


He was so convicted with a co-defendant. Curtis Hoston, 


as the result of an alleged holdup on August 7, 1968, of 


the A. & P. Store at 3925 Minnesota Av2., NE., in the 
District of Columbia. They were apprehended and arrested 
about an hour later some distance from the scene. Later 
at night, about 9 PM, Shade, while standing in a room at 
Police Headquarters, was identified by several witnesses 
without being represented by counsel. 
REFERENCE TO RULINGS 
Judgment and Commitment (P. 36). 


ARGUMENT 


i. Trial Court Injected Himself Into 
Examination of Witnesses Too Often 


In order to avoid repetition here, this appellant 
adopts the argument of the co-defendant and appellant 
Hoston on this point as outlined in his brief; and also 
relies on the holding in Peckham vs. U.S., 93 App. D.C., 


136; 210 Ped. 2d. 693 (1953). 


2. Was There a Proper Identification of 
Appellant Shade as The One Who 
Actually Committed the Armed Robbery? 


A motion to suppress identification was filed by the 
co-defendant Hoston in the lower court on February 27, 
1969. At the hearing thereon Shade's counsel joined in 


said motion in behalf of Shade. There was much testimony 


taken and argument had on this notion. Tie identitication 
| 
as to who actually committed the robbery) is confusing and 
contradictory. Shade claimed he was not the guilty one. 


He was not represented by counsel at the time; nor was he 


advised of his right to counsel. This appellant contends 


| 
this was in violation of United States vs. Wade, 388 U.S. 


218 (1967), and not in accordance with Stovall v. Denno, 


388 U.S. 293 (1967). 


CONCLUSION 
| 
Appellant submits that the judgment and commit- 


ment should be reversed and the sentences vacated. 


Respectfully submitted, 


ROBERT C. HANDWERK 
Attorney for Appellant Shade 
(Appointed by this Court) 
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ISSUES PRESENTED * 


In th 


opinion of appellee, the following issues are pre- 
sented: 


1. Was the admission of witness Cooper’s in-court 
identification proper? 

2. Did the trial judge properly exercise his discretion 
in sentencing appellant Hoston as an adult? 


* This case has not previously been before this Court. 
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BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


By an indictment filed on November 27, 1968, appel- 
lants, along with one Russell Winestock, were charged in 


(1) 


2 


sixteen counts with offenses arising from an armed rob- 
bery committed in the District of Columbia. Winestock 
pleaded guilty to robbery on March 25, 1969. After mo- 
tions to suppress the tangible evidence and identification 
evidence were heard and denied on July 28, 1969, appel- 
lants came on for trial the next day before District Judge 
Gerhard A. Gesell sitting with a jury. On July 30, 1969, 
the jury returned verdicts of guilty as to both appellants 
on three counts of armed robbery (22 D.C. Code §§ 2901 
and 3202) and six counts of assault with a dangerous 
weapon (22 D.C. Code $502). Appellant Hoston was 
also found guilty of carrying a dangerous weapon (22 
D.C. Code § 3204). 

On October 29, 1969, appellant Shade was sentenced to 
terms of from two to fifteen years on each of the armed 
robbery counts and to terms of from two to ten years on 
each of the assault counts, the sentences to run concur- 
rently. Appellant Hoston was committed pursuant to 18 
U.S.C. § 5010(e) on October 21, 1969, and on December 
12, 1969, was sentenced to terms of from three to sixteen 
years on each of the armed robbery counts, three to nine 
years on each of the assault counts and one year on the 
weapons count, the sentences to run concurrently. These 
appeals followed. 

The incident upon which appellants’ convictions were 
founded occurred on August 7, 1968, at approximately 7 
p.m. at 3925 Minnesota Avenue, N.E. Three men entered 
the A & P Store located at that address, passing close by 
Sergeant David Cooper who at that time was employed 
by Star Detective Agency and assigned as a security 
guard at that store. Mr. Cooper related that he scruti- 
nized these men carefully because one of them, later iden- 
tified as Shade, was carrying a red sweater in his hand 
and he had been warned to watch out for people who en- 
tered the store carrying something (Tr. 5, 6, 16).2_ One 


2The trial transcript will hereinafter be referred to as “Tr.” 
and the transcript of the motion to suppress will be referred to 
as “M. Tr.”. 
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of the men, later identified as Hoston, approached Mr. 
Cooper and as he passed, “twirled” and put a gun to Mr. 
Cooper’s side saying, “This is a hold-up.” Mr. Cooper’s 
revolver was taken from his holster and he complied with 
the robber’s instruction to call the manager of the store- 
He was then forced to lie down on the floor as was the 
manager, Robert Burdette (Tr. 6-10). 

Mr. Burdette testified that after he was called over by 
Mr. Cooper he was forced to lie on the floor (Tr. 29-33). 
Vernon Payne, a part-time clerk at the store stated that 
while he was at the produce stand one of the robbers ap- 
proached him, pulled a gun partially out of a bag and, 
after his wallet containing six twenty dollar bills was 
taken, forced him to lie on the floor with the others (Tr. 
39-48). The testimony of Francis Williams and Eugene 
Shepperd revealed that they received much the same 
treatment and ended up on the floor as did the others 
(Tr. 44-53). 

Metropolitan Police Officer Warren Gibson explained 


that he had been cruising the area of East Capitol Street 
at approximately 7:00 p.m. when he received a look-out 
for a robbery committed at the A &P Store at 3925 Min- 
nesota Avenue, N.E. The look-out described the car, in- 
number, driven from the scene. Officer 

later parked 


Street, N.E. As he approach 

it and drove away. Officer Gibson followed it for two 
blocks, stopped it and arrested the two appellants and 
Winestock. A search of the car* uncovered three guns 
and a red sweater (Tr. 63-69). Two of the guns were 
identified at trial as those used by the robbers (Tr. 13, 
42) and the third was identified by Mr. Cooper as the 
one taken from his holster (Tr. 11-12). The red sweater 
was identified as the article carried into the store by 
appellant Shade (Tr. 12). 


2 The search was found proper at the suppression hearing and 
its propriety is not challenged on appeal. 
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After appellants insisted that they had been in the pool 
hall for the period during which the robbery had occurred 
the jury returned its guilty verdicts. 


ARGUMENT 


I. The admission of witness Cooper’s in-court 
identification was proper. 


(M. Tr. 19-28, 35, 44-45, 49, 70-73, 102-105, 125, 
127) 


Appellant Shade claims that his identification by 
Cooper was not in accord with the standards prescribed 
by United States v. Wade, 388 U.S. 218 (1967), and 
Stovall v. Denno, 388 U.S. 293 (1967). This claim was 
raised at a pretrial motion to suppress the identification 
and was disposed of properly at that time. 

An extensive pretrial hearing was had to determine the 
admissibility of the eyewitness identification testimony. 
At that hearing the evidence disclosed that witnesses 
Burdette, Beverly, Shepperd and Cooper were taken to 
the Metropolitan Police Robbery Squad office at approxi- 
mately 8 p.m., thirty to forty minutes after appellants 
were arrested. Appellants were displayed without pres- 
ence of counsel to the witnesses, and identifications were 
made (M. Tr. 19-23). 

Witness Beverly, it developed, had not gotten a good 
look at the robbers and was unable to make an identifica- 
tion (M. Tr. 49). Witness Sheppard stated that he had 
made an identification at the Robbery Squad office, but 
at the hearing he did not indicate whether either of ap- 
pellants was the one he had selected (M. Tr. 70-73). 

Witness Burdette recalled that he had seen one of the 
appellants point a gun at Mr. Cooper. The confrontation 
had taken a few seconds, and the illumination had been 
furnished by a single sixty-watt bulb. Witness Burdette 
concluded that, although he had picked out appellant at 
the Robbery Squad office, he would have been able to iden- 
tify appellant at trial based on his recollection of appel- 
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lant’s features from the actual robbery (M. Tr. 35, 44- 
45). 

Witness Cooper testified that he had very carefully 
watched the three robbers as they entered the store. He 
recalled that he had observed them for about two minutes 
under excellent lighting conditions and had furnished a 
description of the robbers to the police. Mr. Cooper said 
that he had picked the robbers out as soon as he walked 
into the Robbery Squad office and that he was positive he 
would have been able to make an identification at trial 
without having seen them at the showup (M. Tr. 102- 
105). 

In his ruling on the motion, the District Judge found 
that there had been a Wade violation and he suppressed 
the pretrial identification. However, the judge was sat- 
isfied that there was an independent source only for Mr. 
Cooper’s in-court identification and permitted him to so 
testify (M. Tr. 127). That ruling, complained of here, 
was eminently correct. 

In Wade a list of criteria for a determination of inde- 
pendent source was provided: 


the prior opportunity to observed the alleged crimi- 
nal act, the existence of any discrepancy between 
any pre-lineup description and the defendant’s actual 
description, any identification prior to lineup of an- 
other person, the identification by picture of the de- 
fendant prior to the lineup, failure to identify the 
defendant on a prior occasion, and the lapse of time 
between the alleged act and the lineup identification 
United States v. Wade, supra, 388 U.S. at 241. 


In the instant case Mr. Cooper had an excellent oppor- 
tunity to observe appellants in well-lighted surroundings; 
he was trained to be aware of potential criminal activity; 
he gave a description to the police; and he identified ap- 
pellants, without error, immediately after the robbery. 
These factors alone are sufficient to sustain the admission 
of his identification testimony. Furthermore, the judge 
evaluated Mr. Cooper’s motives for testifying and found 
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revenge to be utterly absent inasmuch as Cooper had only 
reluctantly appeared at trial (M. Tr. 125). 

That the judge made a well-considered decision on this 
matter is further illustrated by his exclusion of the other 
identification testimony, limiting the prosecution to that 
supplied by Cooper. See Clemons v. United States, 183 
U.S. App. D.C. 27, 408 F.2d 1280, (1968) (en banc), 
cert. denied, 394 U.S. 964 (1969). 

Since the foregoing discussion, supported by the affirm- 
ance of a conviction with a strikingly similar fact pat- 
tern in Hawkins v. United States, —— U.S. App. D.C. 
——, 420 F.2d 1306 (1969), amply demonstrates an in- 
dependent source, appellee urges that the admission of 
Cooper’s identification testimony be found proper. 


II. The trial judge properly exercised his discretion in 
sentencing appellant Hoston as an adult. 


(Tr. 4, 9, 18, 22, 32, 46, 48, 59, 65, 67-68, 99-100, 
106, 109-110, 112, 117-118, 128-129, 130, 182, 148) 

Although appellant concedes in his brief (p. 4) that 
the court gave deep study to the pre-sentence reports, he 
claims that because the findings were not stated in the 
record the sentence should be vacated. 

The Government submits that the sentence imposed on 
appellant was fully within the discretion of the trial 
court and that that court did not abuse its discretion. It 
is axiomatic that where the imposition of a sentence falls 
within the statutory limits, the severity of such a sen- 
tence does not warrant interference by an appellate 
court. Blockburger v. United States, 233 U.S. 299 
(1932) ; Wilson v. United States, 118 U.S. App. D.C. 319, 
835 F.2d 988 (1963). In Wilson this Court recognized 
that “the imposition of a sentence is in the sound dis- 
cretion of the District Judge. The sentence seems to us 
unduly harsh but circumstances not disclosed by the rec- 
ord may justify it.” 


*118 US. App. D.C. at $20, 385 F.2d at 988. 
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In the instant case appellant was sentenced to a term 

of from three to sixteen years, well within the statutory 
maximum, after the judge had heard the Government’s 
entire case. However, appellant appears to contend that 
the judge should have sentenced him under 18 U.S.C. 
§ 5010 as a youth offender or should have made a finding 
that he would not benefit from such a sentence. This 
contention is not supported by the cases or the statute‘ 
itself. 
Section 5010(b) at most requires that the judge find 
that a convicted person is a youth offender and that the 
offense is punishable by imprisonment under other law 
before he can invoke the sentencing power of the Youth 
Corrections Act. Rogers v. United States, 326 F.2d 56 
(10th Cir. 1963). Appellant then contends that, although 
there is no requirement of findings in § 5010(b) other 
than the two above-mentioned findings, a new require- 
ment is imposed by § 5010(d). A similar contention was 
presented to this Court and summarily rejected in Porter 
v. United States, D.C. Cir. No. 22,225, decided June 16, 
1969 (unreported). 

At appellant’s sentencing the trial court was in posses- 
sion of the pre-sentence report furnished under § 5010 
(e). Additionally, the judge had had the opportunity 
to hear the testimony elicited at trial and consequently 
was thoroughly familiar with appellant’s background and 
activities. Had he found a sentence under the Youth 
Corrections Act appropriate he could have imposed such 
a sentence. By passing over the youth offender alterna- 
tives the court clearly exercised its discretion and found 
that an adult sentence was warranted. 


4+Title 18, United States Code, Section 5010(b), provides: 


If the court shall find that a convicted person is a youth 
offender, and the offense is punishable by imprisonment under 
applicable provisions of law other than this subsection, the 
court may, in lieu of the penalty of imprisonment otherwise 
provided by law, sentence the youth offender to the custody of 
the Attorney General for treatment and supervision pursuant 
to this chapter until discharged by the Division as provided 
in section 5017(c) of this chapter; or... 
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Since the imposition of the sentence was within the 
discretion of the trial court and that discretion was not 
abused, the Government submits that appellant’s sentence 
was proper.® 


CONCLUSION 


WHEREFORE, appellee respectfully submits that the 
judgments of the District Court should be affirmed. 


THOMAS A. FLANNERY, 
United States Attorney. 


JOHN A. TERRY, 
Dav C. Wott, 
BRIAN W. SHAUGHNESSY, 
Assistant United States Attorneys. 


5 Appellants point to instances (Tr. 4, 9, 18, 22, $2, 46, 48, 59, 65, 
67-68, 99-100, 106, 109-110, 112, 117-118, 128-129, 180, 182, 148) 
of the trial court’s questioning of witnesses. An examination of 
these instances reveals that they were directed merely at clarifi- 
cation of testimony given and elicited no unfavorable responses. 
Corroborative of that conclusion are the total lack of objection by 
trial counsel and the failure to even allege prejudice to appellants 
on appeal. Appellee submits that the trial court’s mild and even- 
handed inquiries were well within those approved in United States 
v. Barbour, —— U.S. App. D.C. —, 420 F.2d 1819 (1969). 
Compare Jackson v. United States, 117 U.S. App. D.C. $25, 329 
F.2d 898 (1964) ; Peckham v. United States, 98 U.S. App. D.C. 186, 
210 F.2d 698 (1958). 
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